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How to Use This Worksheet
This worksheet applies the U.S. Department of Labor's economic reality test used under the Fair Labor Standards Act (FLSA) to help determine whether a worker should be classified as an employee (W-2) or an independent contractor (1099). No single factor is determinative — the goal is to weigh the totality of the circumstances, with emphasis on the economic realities of the working relationship.
For each factor below, review the position's actual working conditions (not just what a contract says), check the boxes that apply, and record a factor lean. A written agreement calling someone a "contractor" does not control the outcome if the actual working relationship looks like employment.
This worksheet is an internal HR/compliance screening tool and does not constitute legal advice. Misclassification carries back-pay, tax, and penalty exposure under the FLSA, IRS rules, and state law (which may apply a stricter test, such as the ABC test). Consult employment counsel before finalizing a classification, especially in close cases.
Factor 1: Opportunity for Profit or Loss Depending on Managerial Skill
Can the worker earn a profit or suffer a loss based on their own initiative, negotiation, or business decisions — or do they simply earn a set rate for time worked?
	Points toward EMPLOYEE (W-2)
	Points toward CONTRACTOR (1099)

	☐ Worker cannot negotiate pay
☐ Worker cannot accept/decline assignments to affect earnings
☐ Worker does not make decisions on hiring helpers, equipment, or marketing
☐ Pay is a fixed hourly/salary rate regardless of effort
	☐ Worker negotiates their own pay/rates
☐ Worker decides whether to accept or turn down work
☐ Worker can hire own staff, invest in equipment, or advertise services
☐ Worker's business decisions directly affect profit or loss


Notes: _______________________________________________________________________
_______________________________________________________________________
Factor lean:  ☐ Employee     ☐ Contractor     ☐ Neutral / Mixed
Factor 2: Investment by the Worker and the Employer
Has the worker made capital or entrepreneurial investments (tools, equipment, facilities) that are similar in nature to the employer's investment, and support an independent business?
	Points toward EMPLOYEE (W-2)
	Points toward CONTRACTOR (1099)

	☐ Company provides tools, equipment, and workspace
☐ Worker has made no meaningful capital investment
☐ Any worker-supplied tools are minor (e.g., own laptop only)
	☐ Worker supplies own tools, equipment, or facilities
☐ Worker has independently invested in their own business (software, insurance, marketing, staff)
☐ Investment is capital/entrepreneurial in nature, not just a cost of doing the job


Notes: _______________________________________________________________________
_______________________________________________________________________
Factor lean:  ☐ Employee     ☐ Contractor     ☐ Neutral / Mixed
Factor 3: Degree of Permanence of the Relationship
Is the relationship indefinite, continuous, or exclusive — or is it definite in duration, project-based, sporadic, or non-exclusive?
	Points toward EMPLOYEE (W-2)
	Points toward CONTRACTOR (1099)

	☐ Relationship is indefinite / ongoing with no end date
☐ Worker works exclusively or primarily for this company
☐ Relationship continues regardless of specific projects
	☐ Engagement is for a defined project or fixed term
☐ Worker regularly performs similar work for other businesses
☐ Relationship is sporadic or based on discrete projects


Notes: _______________________________________________________________________
_______________________________________________________________________
Factor lean:  ☐ Employee     ☐ Contractor     ☐ Neutral / Mixed
Factor 4: Nature and Degree of Control
Who controls the performance of the work and the economic aspects of the relationship — schedule, supervision, ability to work for others, price setting, and the pace or methods of work?
	Points toward EMPLOYEE (W-2)
	Points toward CONTRACTOR (1099)

	☐ Company sets the schedule/hours
☐ Company supervises or closely directs how work is performed
☐ Company restricts the worker from working for competitors
☐ Company controls pace of work, assigns specific tasks, or uses discipline/performance reviews
☐ Company controls price or rate charged to customers
	☐ Worker sets own schedule and hours
☐ Worker determines how the work gets done, with minimal oversight
☐ Worker is free to work for other clients, including competitors
☐ Worker controls own workflow and methods
☐ Worker sets own pricing/rates for services


Notes: _______________________________________________________________________
_______________________________________________________________________
Factor lean:  ☐ Employee     ☐ Contractor     ☐ Neutral / Mixed
Factor 5: Extent to Which the Work Is an Integral Part of the Employer's Business
Is the work a core, integral part of the company's regular business, or is it peripheral/ancillary to it?
	Points toward EMPLOYEE (W-2)
	Points toward CONTRACTOR (1099)

	☐ Work performed is central to the company's primary business or product
☐ The business could not function without this function being performed
☐ Function is fully integrated into company operations/production process
	☐ Work is not central to the company's core business
☐ Function is ancillary, occasional, or support-type work
☐ Work product is segregable/separable from core operations


Notes: _______________________________________________________________________
_______________________________________________________________________
Factor lean:  ☐ Employee     ☐ Contractor     ☐ Neutral / Mixed
Factor 6: Skill and Initiative
Does the worker use specialized skills in connection with independent business judgment and initiative, or does the work require little specialized skill and mainly follow the company's direction and training?
	Points toward EMPLOYEE (W-2)
	Points toward CONTRACTOR (1099)

	☐ Company trains the worker on how to do the job
☐ Work requires little specialized skill
☐ Worker does not exercise independent business judgment; simply follows instructions
	☐ Worker brings specialized skill/expertise not provided by the company
☐ Worker uses that skill in an independent, business-like manner (e.g., marketing services, managing own projects)
☐ Worker exercises initiative and independent judgment in performing the work


Notes: _______________________________________________________________________
_______________________________________________________________________
Factor lean:  ☐ Employee     ☐ Contractor     ☐ Neutral / Mixed


Summary and Scoring
Tally the factor leans recorded above. This is a guide to overall weighting, not a strict majority-rules formula — some factors (especially control, and integral nature of the work) often carry more practical weight in enforcement and litigation.
	Employee leans
	Contractor leans
	Neutral / Mixed

	____ / 6
	____ / 6
	____ / 6


Preliminary Determination
☐ Classify as EMPLOYEE (W-2) — majority of factors, and/or the control and integral-work factors, point to employment.
☐ Classify as INDEPENDENT CONTRACTOR (1099) — totality of factors supports a genuinely independent business relationship.
☐ UNCLEAR / MIXED — escalate to HR leadership and/or employment counsel before finalizing.
Additional Considerations Before Finalizing
1. State law may apply a different, often stricter, test (e.g., the ABC test used by California and many other states) — check state requirements in addition to this FLSA-based worksheet.
1. The IRS common-law test (behavioral control, financial control, relationship of the parties) is used for federal tax withholding purposes and may not reach the same result as the FLSA economic reality test.
1. Review any existing written agreement for consistency with the actual working relationship — labels in a contract do not override the facts.
1. If the position was previously classified differently, document the reason for any change and consider exposure for the prior period.
1. Re-evaluate classification periodically or whenever the actual duties, schedule, or degree of control materially change.
This worksheet is provided for general HR compliance screening purposes only and is not legal advice. Consult qualified employment counsel for a final classification decision.
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